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The Magistrate’s Court is where all criminal cases begin, it normally handles 
cases known as ‘summary offences’ that include; most motoring offences, 
minor criminal damage and common assault (not causing significant injury). 
It can also deal with some more serious offences such as burglary and drugs 
offences known as either way offences. 

In some cases, the Magistrates’ Court will decide whether a defendant should 
be kept in custody or bailed until the next court hearing. This may happen if:

•	 Another court hearing is needed
•	 The courts need more information before passing sentence
•	 The case is passed to the crown court for trial or sentencing 

In the magistrates’ court, a defendant can only remand a person in custody 
for a maximum of 8 days, except where it has previously remanded them in 
custody, and it has a set date for the next stage of those proceedings. In those 
circumstances, they can be remanded in custody for a period ending in that 
date or for a period of 28 days, whichever is less – section 128A Magistrates 
Courts Act 1980.
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Under section 4 Bail Act 1976, on each occasion that a person is brought 
before a court accused of an offence or remanded after conviction for 
enquiries or a report they must be granted bail without conditions providing 
none of the exceptions to bail apply.  Custody must only be sought if the 
conditions are not enough to address exceptions to bail.

•	 Murder – Magistrates no longer have the power to consider bail in murder 	
	 cases is removed by section 115(1) Coroners and Justice Act 2009 (does 	
	 not apply to attempted murder or conspiracy to murder) 
•	 Manslaughter and Serious Sexual Offences – Where a person is charged of 	
	 manslaughter, rape or a serious sexual offence, and has been previously 	
	 convicted in the UK or EU courts of a similar offence (section25(2) Criminal 	
	 Justice and Public Order Act 1994) they shall not be granted bail unless 	
	 there are exceptional reasons to justify it. 
•	 Class A Drug Users – Designated areas only – In certain parts of the coun	
	 try, Paragraphs 6A – 6C Part I of Schedule 1 Bail Act 1976 apply which set 	
	 out the exception to bail for adult drug users where their offending is drug 	
	 related, and where they have been required to undergo drug testing but 	
	 have failed to comply with that requirement. 
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•	 History of offending, absconding or witness interference whilst on bail in 	
	 the current or prior proceedings 
•	 Any express or implied intention to continue to offend, abscond or 		
	 interfere with the course of justice and any apparent motive for doing so
•	 The extent to which the defendant has continued to offend whilst subject 	
	 to other orders of the court, such as suspended or deferred sentences. 
•	 Any previous breaches of bail conditions in earlier or concurrent 			
	 proceedings to a history of absconding and failing to surrender to custody
•	 Any evidence of violence or threats towards or undue influence over the 	
	 victim of the crime or other vulnerable witnesses
•	 The degree of temptation to abscond 
•	 Any factors that could increase the risk that the defendant may fail to 		
	 surrender to the court such as other jurisdictions 
•	 Any factors that may affect the defendant’s ability to comply with bail 		
	 conditions, such as drug or alcohol dependency
•	 The effect of the seriousness of the proceedings and the likely penalty of 	
	 conviction may have upon the defendant – the more serious the offence 	
	 the higher the likely penalty and therefore the need to guard against future 	
	 risks will be stronger 
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Electric Monitoring (EM) is an alternative to custody that is deployed to 
monitor compliance with another condition of the bail order. It must be 
considered whether the risk of the defendant can be mitigated through the use 
of EM. Electronic Monitoring has two forms: 

•	 Curfew – A requirement specifying a time range that the individual must 	
	 remain within a specified address, often a 12-hour period.
•	 Location monitoring – A tag that uses GPS to monitor an individual’s 		
	 location, they also have the same capability as a curfew tag, if the 		
	 individual goes to a location that breaks the bail conditions there will be an 	
	 alert. 

The police should provide their views on whether this would be appropriate 
instead of bail or being remanded in custody.
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There are multiple types of conditions:

•	 Reporting to a police station – Must be necessary to avert the risk it 		
	 is 	designed to meet; care should be taken to ensure that the interval 		
	 between reporting times is not so long as to be insufficient to prevent the 	
	 defendant from absconding. 
•	 Doorstep Condition – Where it is proportionate or necessary to enforce a 	
	 curfew or a residence condition imposed for one of the statutory purposes, 	
	 then such a condition may be appropriate.
•	 Not to Drive – The court must be satisfied it is necessary and ought to 		
	 consider whether its imposition might have unexpected and unjust results.

Bail conditions should only be imposed in order to address any of the risks that 
would be inherent in granting unconditional bail. Conditions of bail must be 
necessary, reasonable, proportionate and capable of being enforced. It must 
also be considered the extent to which the conditions meet the objections 
to bail. Unsuitable conditions may give rise to a continuing risk of further 
offending, of absconding, or of harm to the victim(s) or public and therefore 
must be considered very carefully.
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•	 Sureties can be expressed as being continuous throughout the court 		
	 proceedings and if they are taken on these terms, there is no requirement 	
	 for the surety to attend each hearing. A surety is an allotted person to 		
	 ensure that the defendant doesn’t fail to appear in court or abscond. 
•	 Securities should be lodged with the court or, in exceptional 			 
	 circumstances, with the police, and not with the CPS
•	 Electronic tagging - Where the court is satisfied that there is local 		
	 provision for electronic tagging, and but for the tagging of the offender, he 	
	 would not be granted bail, it may order that this condition be imposed.
•	 Electronic tagging with GPS location monitoring – As above but the 		
	 facility to impose an element of location monitoring such as exclusion from 	
	 a particular locality or around a particular address.
•	 Bail conditions may also include a condition not to interact with the 		
	 victim(s) or witnesses and to avoid certain locations such as a school, only 	
	 where necessary and not of unexpected and unjust results.  

The following link provides access to the Magistrates Court Simple Bail 
Structure - Bail-Annex-1-2019.doc (live.com)
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https://view.officeapps.live.com/op/view.aspx?src=https%3A%2F%2Fwww.cps.gov.uk%2Fsites%2Fdefault%2Ffiles%2Fdocuments%2Flegal_guidance%2FBail-Annex-1-2019.doc&wdOrigin=BROWSELINK

